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§ 773.21 Initial review and finding re-
quirements for improvidently 
issued permits. 

(a) If we, the regulatory authority, 
have reason to believe that we improvi-
dently issued a permit to you, the per-
mittee, we must review the cir-
cumstances under which the permit 
was issued. We will make a preliminary 
finding that your permit was improvi-
dently issued if, under the permit eligi-
bility criteria of the applicable regula-
tions implementing section 510(c) of 
the Act in effect at the time of permit 
issuance, your permit should not have 
been issued because you or your oper-
ator owned or controlled a surface coal 
mining and reclamation operation with 
an unabated or uncorrected violation. 

(b) We will make a finding under 
paragraph (a) of this section only if 
you or your operator— 

(1) Continue to own or control the op-
eration with the unabated or uncor-
rected violation; 

(2) The violation remains unabated or 
uncorrected; and 

(3) The violation would cause you to 
be ineligible under the permit eligi-
bility criteria in our current regula-
tions. 

(c) When we make a preliminary find-
ing under paragraph (a) of this section, 
we must serve you with a written no-
tice of the preliminary finding, which 
must be based on evidence sufficient to 
establish a prima facie case that your 
permit was improvidently issued. 

(d) Within 30 days of receiving a no-
tice under paragraph (c) of this section, 
you may challenge the preliminary 
finding by providing us with evidence 
as to why the permit was not improvi-
dently issued under the criteria in 
paragraphs (a) and (b) of this section. 

(e) The provisions of §§ 773.25 through 
773.27 of this part apply when a chal-
lenge under paragraph (d) of this sec-
tion concerns a preliminary finding 
under paragraphs (a) and (b)(1) of this 
section that you or your operator cur-
rently own or control, or owned or con-
trolled, a surface coal mining oper-
ation. 

[65 FR 79665, Dec. 19, 2000, as amended at 72 
FR 68029, Dec. 3, 2007] 

§ 773.22 Notice requirements for im-
providently issued permits. 

(a) We, the regulatory authority, 
must serve you, the permittee, with a 
written notice of proposed suspension 
or rescission, together with a state-
ment of the reasons for the proposed 
suspension or rescission, if— 

(1) After considering any evidence 
submitted under § 773.21(d) of this part, 
we find that a permit was improvi-
dently issued under the criteria in 
paragraphs (a) and (b) of § 773.21 of this 
part; or 

(2) Your permit was provisionally 
issued under § 773.14(b) of this part and 
one or more of the conditions in 
§§ 773.14(c)(1) through (4) exists. 

(b) If we propose to suspend your per-
mit, we will provide 60 days notice. 

(c) If we propose to rescind your per-
mit, we will provide 120 days notice. 

(d) If you wish to appeal the notice, 
you must exhaust administrative rem-
edies under the procedures at 43 CFR 
4.1370 through 4.1377 (when OSM is the 
regulatory authority) or under the 
State regulatory program equivalent 
(when a State is the regulatory author-
ity). 

(e) After we serve you with a notice 
of proposed suspension or rescission 
under this section, we will take action 
under § 773.23 of this part. 

(f) The regulations for service at 
§ 843.14 of this chapter, or the State 
regulatory program equivalent, will 
govern service under this section. 

(g) The times specified in paragraphs 
(b) and (c) of this section will apply un-
less you obtain temporary relief under 
the procedures at 43 CFR 4.1376 or the 
State regulatory program equivalent. 

[65 FR 79665, Dec. 19, 2000, as amended at 72 
FR 68029, Dec. 3, 2007; 75 FR 60275, Sept. 29, 
2010] 

§ 773.23 Suspension or rescission re-
quirements for improvidently 
issued permits. 

(a) Except as provided in paragraph 
(b) of this section, we, the regulatory 
authority, must suspend or rescind 
your permit upon expiration of the 
time specified in § 773.22(b) or (c) of this 
part unless you submit evidence and we 
find that— 

(1) The violation has been abated or 
corrected to the satisfaction of the 
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agency with jurisdiction over the viola-
tion; 

(2) You or your operator no longer 
own or control the relevant operation; 

(3) Our finding for suspension or re-
scission was in error; 

(4) The violation is the subject of a 
good faith administrative or judicial 
appeal (unless there is an initial judi-
cial decision affirming the violation, 
and that decision remains in force); 

(5) The violation is the subject of an 
abatement plan or payment schedule 
that is being met to the satisfaction of 
the agency with jurisdiction over the 
violation; or 

(6) You are pursuing a good faith 
challenge or administrative or judicial 
appeal of the relevant ownership or 
control listing or finding (unless there 
is an initial judicial decision affirming 
the listing or finding, and that decision 
remains in force). 

(b) If you have requested administra-
tive review of a notice of proposed sus-
pension or rescission under § 773.22(e) of 
this part, we will not suspend or re-
scind your permit unless and until the 
Office of Hearings and Appeals or its 
State counterpart affirms our finding 
that your permit was improvidently 
issued. 

(c) When we suspend or rescind your 
permit under this section, we must— 

(1) Issue you a written notice requir-
ing you to cease all surface coal mining 
operations under the permit; and 

(2) Post the notice at our office clos-
est to the permit area. 

(d) If we suspend or rescind your per-
mit under this section, you may re-
quest administrative review of the no-
tice under the procedures at 43 CFR 
4.1370 through 4.1377 (when OSM is the 

regulatory authority) or under the 
State regulatory program equivalent 
(when a State is the regulatory author-
ity). Alternatively, you may seek judi-
cial review of the notice. 

[65 FR 79665, Dec. 19, 2000, as amended at 72 
FR 68029, Dec. 3, 2007] 

§ 773.25 Who may challenge ownership 
or control listings and findings. 

You may challenge a listing or find-
ing of ownership or control using the 
provisions under §§ 773.26 and 773.27 of 
this part if you are— 

(a) Listed in a permit application or 
AVS as an owner or controller of an en-
tire surface coal mining operation, or 
any portion or aspect thereof: 

(b) Found to be an owner or con-
troller of an entire surface coal mining 
operation, or any portion or aspect 
thereof, under §§ 773.21 or 774.11(g) of 
this subchapter; or 

(c) An applicant or permittee af-
fected by an ownership or control list-
ing or finding. 

[65 FR 79666, Dec. 19, 2000, as amended at 72 
FR 68029, Dec. 3, 2007] 

§ 773.26 How to challenge an owner-
ship or control listing or finding. 

This section applies to you if you 
challenge an ownership or control list-
ing or finding. 

(a) To challenge an ownership or con-
trol listing or finding, you must submit 
a written explanation of the basis for 
the challenge, along with any evidence 
or explanatory materials you wish to 
provide under § 773.27(b) of this part, to 
the regulatory authority, as identified 
in the following table. 

If the challenge concerns . . . Then you must submit a written explanation to . . . 

(1) a pending State or Federal permit application ...................... the regulatory authority with jurisdiction over the application. 
(2) your ownership or control of a surface coal mining oper-

ation, and you are not currently seeking a permit.
the regulatory authority with jurisdiction over the surface coal 

mining operation. 

(b) The provisions of this section and 
of §§ 773.27 and 773.28 of this part apply 
only to challenges to ownership or con-
trol listings or findings. You may not 
use these provisions to challenge your 
liability or responsibility under any 
other provision of the Act or its imple-
menting regulations. 

(c) When the challenge concerns a 
violation under the jurisdiction of a 
different regulatory authority, the reg-
ulatory authority with jurisdiction 
over the permit application or permit 
must consult the regulatory authority 
with jurisdiction over the violation and 
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